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Claims 1-18 are amended, claims 19-32 are cancelled, and 
claims 33-41 are added by this amendment. Claims 1-18 and 33-41 
will be pending upon entry of this amendment. 

A Declaration of Steven M. Shei, the inventor of the subject 
application, is also submitted herewith for consideration by the 
Examiner. 

I, Response to Restriction Requirement 

The Office action sets forth a restriction requirement between 
apparatus claims 1-18 and method claims 19-32. 

Applicant confirms the previous telephonic election of claim 
1-18 for prosecution on the merits. Non-elected claims 19-32 have 
been cancelled herein without prejudice to the filing of a 
divisional application. 

II. General Remarks 

The present invention is especially (but not exclusively) 
directed to food service equipment that uses infrared (IR) heaters 
to maintain pre-cooked food at proper temperatures before serving. 
This type of equipment is commonly known in the food service 
industry as holding oven, holding unit, food warmer, and food 
holding apparatus. Such equipment is often used in, for example, 
the fast food service industry to maintain pre-cooked food at a 
holding temperature for a corresponding holding time. The holding 
time of pre-cooked food typically corresponds with the time between 
completion of the cooking process of the food and service of the 
cooked food to a customer. 

It is recognized that the highest quality food product served 
by a restaurant is a freshly cooked food product that is made-to- 
order by preparing the food product in a conventional cooking 
appliance (e.g., grill, fryer, oven, etc.) and serving the food 
directly to a consumer without subjecting the food product to any 
holding time. However, providing made-to-order food products 
results in extended customer waiting times while a food order is 
prepared. The goal of typical fast food restaurants is to provide 

8 



DKE 9008.4 
PATENT 



food products of the highest possible quality and freshness in the 
shortest amount of time. In order to decrease service time, food 
holding equipment is needed to hold a quantity of pre-cooked food 
for the duration of time between the end of the cooking process of 
the food product and service to the customer so that the service 
time to the customer is not delayed by the cooking process for a 
food order. 

The quality of the food held in food holding equipment is 
affected in large part by the temperature at which the food is held 
and the amount of air flow to the food. When food loses moisture 
due to evaporation, flavor is lost and the texture and taste of the 
product also degrades. For example, chicken meat fibers of a 
breaded chicken food product held in conventional food holding 
equipment will dry out and become tough, while the breading will 
become dry and greasy. Also, french fries will develop a dry, 
rubbery texture as moisture is lost and the outer skin loses its 
crispness . 

Conventional food holding equipment utilizing IR heat sources 
has certain disadvantages. For example, short holding times (e.g., 
twenty minutes or less) and rapid food product quality degradation 
often limit the effectiveness of this technology for food holding 
applications. Additionally, different food products (e.g., 
chicken, fish, shrimp, etc.) require different amounts of IR energy 
to be held in optimum condition. Short food holding times result 
in waste because food products must be discarded once their quality 
has degraded and they have to be replaced with freshly cooked 
products . 

Furthermore, conventional IR food holding devices are not 
adjustable to control the amount of IR energy delivered to the food 
being heated. Rather, the heat source is on full power all of the 
time, and the food is placed relatively far from the heat source to 
prevent overheating. As a result, the typical prior food holding 
device requires a large amount of vertical space. This can present, 
a problem in a situation where space is at a premium, as in a fast- 
f ood restaurant . 
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The present invention represents an improvement over prior art 
food holding equipment. The food holding oven of the present 
invention maintains the quality of the freshly cooked food product 
held therein by decreasing the quality degradation of the food 
product during the food holding time, resulting in a higher quality 
food product that is served to the consumer. Also, the present 
invention increases operational efficiencies by extending food 
holding times, eliminating waste, and decreasing the amount of 
power utilized in the food holding equipment. Further, the design 
of the present invention allows closer spacing of the heat source 
to the food product and more efficient utilization of vertical 
space . 

III. Claims 1-18 

Claim 1, as amended, is directed to a food warming apparatus 
for holding pre-cooked having been previously cooked in a cooking 
appliance at a selected food holding temperature. The food holding 
oven has a cabinet with at least one holding compartment therein 
and at least one radiant heat source spaced above the food a 
distance less than 12 inches. The oven has a control mechanism for 
varying the amount of radiant heat delivered by the heat source to 
the food during a duration of holding time to maintain the food at 
a selected holding temperature. 

More specifically, claim 1 specifies a food holding apparatus 
for holding pre-cooked food at a selected holding temperature. The 
food holding apparatus comprises: 

a cabinet having at least one holding compartment 

therein; 

pre-cooked food in the holding compartment, said food 
having been previously cooked in a cooking appliance; 

at least one radiant heat source spaced above the food 
a distance less than 12 inches for delivering radiant heat to 
the food; and 

a control mechanism for varying the amount of radiant 
heat delivered by the heat source to the food during a 
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duration of holding time to maintain the food at said 
selected holding temperature. 

Claim 1 is submitted as patentable over the prior art of 
record, including in particular U.S. Patent No. 2,860,225 (Steen) , 
in that none of the references show or suggest a food holding 
apparatus for holding pre-cooked food at a selected holding 
temperature comprising a cabinet having at least one holding 
compartment, pre-cooked food in the holding compartment having been 
previously cooked in a cooking appliance, at least one radiant heat 
source spaced above the food a distance less than 12 inches for 
delivering radiant heat to the food, and a control mechanism for 
varying the amount of radiant heat delivered by the heat source to 
the food during a duration of holding time to maintain the food at 
the selected holding temperature. 

Steen discloses an electric heating oven 1 for baking or 
frying food. The oven 1 has three compartments each having a 
bottom wall 5 and a top wall (cover) 6. Heat resistor elements 8 
are mounted below the cover 6 and above the bottom 5 to deliver 
infra-red heat to food being cooked in the oven. Plates or pans 7 
are supported between the heating elements for holding food in the 
oven. The temperature of the heating elements may vary between 3 75 
degrees C (707 degrees F) and 625 degrees C (1157 degrees F) . Each 
compartment has a switch 3 to control the upper resistor elements 
and a switch 4 to control the lower resistor elements. 

Steen, and the other references of record, does not show or 
suggest a food holding oven for holding pre-cooked food (i.e., food 
having been previously cooked in a cooking appliance) at a food 
holding temperature, at least one radiant heat source spaced above 
the food a distance less than 12 inches for delivering radiant heat 
to the food, and a control mechanism for varying the amount of 
radiant heat delivered by the heat source to the food during a 
duration of holding time to maintain the food at the selected 
holding temperature. Rather, Steen discloses an electric oven for 
reducing the cooking time for baking or frying raw (not -precooked) 
food products by applying heat simultaneously to the top and bottom 
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of the food products so the food products do not have to be turned 
during the cooking process. 

In contrast, the present invention is intended to improve the 
food preparation process by holding pre-cooked food at a selected 
holding temperature after the cooking process has been completed. 
Steen completely lacks a showing or suggestion of such a food 
holding apparatus. 

Furthermore, Steen does not disclose or otherwise teach a food 
holding apparatus having a heat source spaced above the food a 
distance less than 12 inches. The Examiner states in the Office 
action (third paragraph, page 2) that Steen discloses such a 
spacing of the heat source without specifically citing the location 
of such a teaching in the disclosure of Steen. Applicant has 
thoroughly reviewed the disclosure of Steen and submits that Steen 
is completely devoid of any dimensional information let alone 
dimensional information regarding the spacing of the heating 
elements from the food product. 

Steen does disclose that the temperature of the heat resistor 
elements 8 may vary between 375 degrees C (707 degrees F) and 625 
degrees C (1157 degrees F) (see col. 2, lines 39-41). It is noted 
that in the enclosed Declaration of Steven M. Shei, the inventor, 
as someone of ordinary skill in the art, states that Steen does not 
show or suggest heating elements spaced less than 12 inches from 
the food product. Rather, in order for the heating elements in the 
oven of Steen to heat food without burning the food, the heating 
elements would have to be spaced from the food products by a 
distance much greater than 12 inches. (Declaration, f4) . 
Accordingly, one skilled in the art would not be motivated by the 
teaching of Steen to space the heating elements 8 from the food 
product a distance less than 12 inches, as this spacing would 
result in burning of the food products. Id. Therefore, if the 
disclosure of Steen teaches anything about the spacing of the 
heating elements to one of ordinary skill in the art, the teaching 
would be to space the heating elements away from the food products 
a distance greater than twelve inches so the food products do not 
burn . Id . 
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In addition, Steen fails to show or otherwise teach a control 
mechanism for varying the amount of radiant heat delivered by the 
heat source to the food during a duration of holding time to 
maintain the food at the selected holding temperature. The 
Examiner states in the Office action (third paragraph, page 2) that 
Steen discloses user activation of the heating elements using 
switches 3, 4 based on the type of food being heated. Applicant 
submits that Steen lacks any such teaching. Steen does disclose, 
at col. 1, lines 60-62, that switch 3 is used for the upper heating 
element and switch 4 is used for the lower resistor elements. 
Nothing in this disclosure teaches or suggests the use of the 
switches 3 , 4 to vary the amount of radiant heat delivered to the 
food during a duration of holding time to maintain the food at a 
selected food holding temperature. 

Applicant notes that in relying upon inherency, the Office 
must provide a basis in fact and/or technical reasoning to 
reasonably support the determination that the allegedly inherent 
feature " necessarily flows from the teachings of the applied prior 
art." MPEP 2112 citing Ex parte Levy, 17 USPQ2d 1461, 1464 (Bd. 
Pat. App. Sc Inter. 1990) . The fact that a certain result or 
characteristic may occur or be present in the prior art is not 
sufficient for inherency. See MPEP 2112, citing In re Rijckaert, 9 
F.3d 1531, 1534 (Fed. Cir. 1993). 

Accordingly, applicant submits that the rejections noted in 
the Office action lack a sufficient basis of fact or reasoning to 
support the position that Steen inherently discloses pre-cooked 
food in the holding compartment, and/or at least one radiant heat 
source spaced above the food a distance less than 12 inches, and/or 
a control mechanism for varying the amount of radiant heat 
delivered by the heat source to the food during a duration of 
holding time to maintain the food at the selected holding 
temperature . 

Accordingly, claim 1 is submitted to be unanticipated by and 
patentable over the references of record. Claims 2-18 depending 
directly or indirectly from claim 1 are submitted as unanticipated 
by and patentable for the same reasons as claim 1. 
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Claim 13 depends directly from claim 1 and recites that the 
duration of holding time comprises a first phase at which radiant 
heat is delivered to the food by the heat source at a first level 
to permit said pre-cooked food to cool down the selected holding 
temperature, and a second phase at which the radiant heat is 
delivered to the food by the heat source at a second level higher 
than the first level to hold the food at the selected holding 
temperature. Steen does not show or suggest a first phase of 
holding time corresponding with a first level of radiant heat 
delivered by the heat source and a second phase of holding time 
corresponding with a second higher level of radiant heat delivered 
by the heat source. Accordingly, claim 13 is submitted as 
unanticipated by and patentable over Steen for this additional 
reason. 

Claim 14 depends from claim 13 and further recites that the 
duration of holding time further comprises a third phase at which 
radiant heat is delivered to the food at a third level less than 
the second level to maintain pre-cooked food at the holding 
temperature. Steen completely lacks a showing or suggestion of a 
third phase of the holding time corresponding with a third level of 
radiant heat delivered by the heat source less than the second 
level. Accordingly, claim 14 is submitted as unanticipated by and 
patentable over Steen for this additional reason. 

Claim 18 depends indirectly from claim 1 and recites that the 
control mechanism is programmed to operate the heating source 
according to a predetermined protocol to vary the radiant energy 
delivered to the food depending on the type of pre-cooked food 
placed in the compartment. Steen completely lacks a showing or 
suggestion of a control mechanism programmed for operating a heat 
source according to a predetermined protocol depending on the type 
of food. Indeed, Steen completely lacks a showing or suggestion of 
any type of programmable control mechanism let alone a control 
mechanism programmed for operating a heat source according to a 
predetermined protocol based on the type of food. Accordingly, 
claim 18 is submitted as unanticipated by and patentable over Steen 
for this additional reason. 
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IV, New Claims 33-38 

New claim 33 is submitted as patentable over the prior art of 
record, including Steen, in that none of the references show or 
suggest a food-holding oven having the features recited in claim 
33, namely: 

i) a cabinet having a front, back and an interior space; 

ii) a plurality of separate, thermally isolated holding 
compartments in the interior space of the cabinet for holding pre- 
cooked food, the holding compartments comprising a first row of 
compartments and a second row of compartments, the first row being 
arranged above the second row; 

iii) each compartment having an open front end at the front of 
the cabinet for placement of the pre-cooked food in the compartment 
and removal of said pre-cooked food from the compartment; 

iv) the cabinet having a first row of compartments and a 
second row of compartments, the first row being arranged above the 
second row; 

v) at least one radiant heat source for delivering radiant 
heat to the pre-cooked food; and 

vi) a control mechanism for varying the amount of radiant heat 
delivered by the heat source to the pre-cooked food during a 
duration of holding time to maintain the food at said selected 
holding temperature. 

It should be noted that the Steen reference fails to teach an 
oven having the combination of features recited in claim 33, 
including first and second rows of compartments having open ends at 
the front of a cabinet. Therefore, claim 33 is submitted as 
allowable over the prior art. 

New claims 34-41 depend directly or indirectly from claim 33 
and are patentable over the prior art of record for at least the 
same reasons as claim 33. Additional reasons are given below. 

Claim 34 recites that each compartment receives a tray for 
holding the pre-cooked food and that each compartment has an open 
back end at the rear of the cabinet for placement of a respective 
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tray in the compartment and removal of said tray from the 
compartment. The back of the oven in the Steen patent is closed. 

Claim 35 recites that the front ends of the compartments are 
doorless and remain open during a heating operation. This is in 
contrast to Steen where the oven has front doors which remain 
closed during a cooking operation. 

Claim 36 depends directly from claim 33 and recites that the 
duration of holding time comprises a first phase at which radiant 
heat is delivered to the food by the heat source at a first level 
to permit the food to cool down to the selected holding 
temperature, and a second phase at which the radiant heat is 
delivered to the food by the heat source at a second level higher 
than the first level to hold the food at the selected holding 
temperature. Accordingly, claim 36 is submitted as patentable over 
the prior art of record for this additional reason. 

Claim 37 depends from claim 36 and further recites that the 
duration of holding time further comprises a third phase at which 
radiant heat is delivered to the food at a third level less than 
the second level to maintain the food at the holding temperature. 
Accordingly, claim 37 is submitted as patentable over the prior art 
of record for this additional reason. 

Claim 38 depends from claim 33 and recites that the control 
mechanism is programmed to operate the heat source according to a 
predetermined protocol to vary the amount of heat delivered to the 
food depending on the type of food placed in the compartment. 
Accordingly, claim 38 is submitted as patentable over the prior art 
of record for this additional reason. 

Claim 3 9 depends from claim 33 and recites that the control 
mechanism comprises an operator input device for selecting a type 
of food placed in a respective compartment and that the control 
mechanism is programmed to operate a respective heat source to heat 
the food in a respective compartment to a pre-programmed selected 
holding temperature and to hold the food at the pre-programmed 
selected holding temperature. Accordingly, claim 39 is submitted 
as patentable over the prior art of record for this additional 
reason. 
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Claim 40 depends from claim 33 and recites that each radiant 
heat source is spaced above the pre-cooked food a distance less 
than 12 inches for delivering radiant heat to the pre-cooked food. 
Accordingly, claim 40 is submitted as patentable over the prior art 
of record for this additional reason. 

Claim 41 depends from claim 33 and recites that the control 
mechanism controls the operation of the heat sources independent of 
one another whereby the food holding temperature in each 
compartment may be independently controlled. Accordingly, claim 41 
is submitted as patentable over the prior art of record for this 
additional reason. 
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V, CONCLUSION 

In view of the foregoing, reconsideration and allowance of 
claims 1-18 and 33-41 is respectfully requested. 

Enclosed is a check and fee transmittal for the one-month 
extension of time fee. The Commissioner is hereby authorized to 
charge any fee deficiency or credit any overpayment to Deposit 
Account No. 19-134 5 in the name of Senniger Powers. 



Respectfully submitted, 




Andrew N. Claerbout, Reg. No. 50,202 
SENNIGER POWERS 

One Metropolitan Square, 16th Floor 
St. Louis, Missouri 63102 
(314) 231-5400 
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